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TOM PHILLIPS + ASS0OCIATES

We note that the Tram Café is located on a street where there is no through vehicular traffic,
although there is a number of private car parks associated with several office developments on
the street — including the Department of Foreign Affairs — Irish Aid.

Clonmel Street is a Cul de Sac to vehicular traffic, but during daytime hours there is permeability
to pedestrians through the Iveagh Gardens to Hatch Street, Earlsfort Terrace, and to Saint

Iveagh Gardens Stephen’s Green South.

Furthermore, Clonmel Street opens onto Harcourt Street, which is a relatively quiet road
regarding vehicular traffic although the Green Line Luas does operate in both directions on

Harcourt Street,

treet —

i The suspended loading bays that are currently occupied by the Tram Café would, under normal
= : circumstances be utilised by delivery drivers and couriers associated with the office

Figure 1.2: Location — Approx. location of The Tram Cafe shown on Clonmel Street, Dublin 2. {Source: Google Earth Pro,
annotated by TPA, December 2022.) n_m<m_0_u3m:~m nea lu<.

rcourt

Typically, during the summer months, large crowds convene on the lveagh Gardens for an array
of events such as concerts, food festivals (Taste Dublin), comedy gigs etc.

m The large crowds that attend these events can form long ques on Clonmel Street that tend to
i i occupy the footpath now partially occupied by the Tram Café.

z mm:m. Atha

i Cliath It is unclear how the bottlenecking created by the Tram Café (particularly the access ramp to the
m._ s toilet) is to be mitigated.

WM u_u_.o NMEL STREET

I

iveagh
Gardens

] 2z

7

“TRREER

HDEN VILLAS

Figure 1.3: OSI Location Map of Subject Site on Clonmel Street, Dublin 2 {red). (Source: 0S| {Copyright Licence No.
CYSL50311197), annotated by Tom Phillips + Associates, January 2023.)
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TOM PHILLIPS + ASSOCIATES !

2.2 Public Toilet

There is a Public Toilet provided on the eastern end of the Tram Café (see Figure 2.4).

e

= I

2 2 - . i - A dD e o e :
Figure 2.3: View of the rear of the Tram Café — i.e. the side of the Tram Café facing into Clonmel Street. Note the miscellanecus
item of rubbish — some a danger within the public realm on Harcourt Street, a busy pedestrian thoroughfare. {Source: Google
Earth, January 2023.)

RS s

A - . ’ s - .... ... " e = _... e % : sy .n ..r..-.. ‘
Figure 2.4: View of the Public Toilets provided as part of the Tram Café. On site visits, it was observed that people — seemingly
not customers were able to use this facility. The Toilet is accessed by an apparently accessibility friendly ramp — however, we
do not have accurate dimensions of this ramp and cannot be certain that it is within regulation. {Source: Tom Phillips +

Associates, December 2022.)

There is a ramped access to the Toilet facility. This ramp cccupies part of the public footpath and
does so without planning permission.
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Figure 2.11: View of branded signage ahove the chalkboard menu sign on the front elevation of the RSC. (Source: Tom Phillips
+ Associates, December 2022.)

Figure 2.9: View of branded signage located on the mmmﬁmq.: facade (closest to the Iveagh Gardens) of the RSC. {Source: Tom
Phillips + Associates, December 2022.}
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TOM PHILLIPS + ASSOCIATES

3.0

3.1

ASSESSMENT OF THE DUBLIN CITY COUNCIL'S PLANNER’S REPORT DATED 10 FEBRUARY 2023
Dublin City Council’s Planner’s Report dated 10 February 2023 {see Appendix B) provides an
assessment of the Tram Café that forms the basis of DCC’s Decision to Grant an Exemption

Certificate.

We outline some key issues regarding that DCC Planner’s Report in this Section.

DCC Planner’s Disregard of Location of Tram Café
The DCC Planner’s Report opens by stating that the location of the Tram Café is:
“located across 2 No. loading bays on Clonmel Street, Dublin 2.”
The Planner’s Report continues stating:
“Clonmel Street is unzoned due to it being a city road. However, the adjoining streets are
zoned Z8, the objective of which is ‘to protect the existing architectural civic design
character and to allow only for limited expansion consistent with the conservation
objective.”
[Our emphasis.]
The DCC Planner’s Report swiftly disregards the fact that Clonmel Street is unzoned and rather
arbitrarily attributes the Objectives of a different zoning category to the subject site (the Tram
Café).
We note that Section 14.3.2 of the Dublin City Development Plan 2022-2028 states:
“Development proposals in respect of these unzoned lands will be considered in
accordance with the policies and objectives of the plan. Regard will also be had to their

compatibility with adjacent land-uses and zonings.”

The DCC Planner’s Report attributes the land-use zoning Objectives fram Objective Z8 — Georgian
Conservation Area to the Tram Café.

The aim of Objective Z8 — Georgian Conservation Area is:

“to protect the existing architectural civic design character and to allow only for limited
expansion consistent with the conservation objective.”

While Policy BHA9 in the Dublin City Development Plan 2022-2028 states:
“Development within or affecting a Conservation Area must contribute positively to its

character and distinctiveness and take opportunities to protect and enhance the character
and appearance of the area and its setting, wherever possible.”

3.2

3.2.1

3.2.2

Development Assessed Without Sufficient Documentation

Opinion of Qualified Conservation Architect Apparently Absent

There is no evidence that a qualified conservation architect has assessed the Development of the
Tram Café — this would likely be unacceptable as part of a similar Application made by a private
citizen.

As such, we find no qualified opinion stating that the development of the Tram Café on unzoned
lands at Clonmel Street, Dublin 2 is compatible with the adjacent land-use zoning — ultimately
showing disregard on the part of Dublin City Council for Section 14.3.2 of the Dublin City
Development Plan 2022-2028.

In our opinion, such a leap of logic would not be acceptable in a Planning Application made by a
private citizen for the same or similar Development — so why is it acceptable for a Planning
Authority to treat zoning Objectives so arbitrarily?

Opinion of Qualified Traffic Engineer Apparently Absent
Section 9(1}(a)(iii) of the Planning and Development Regulations 2001 {as amended) states:

9 (1) = “Development to which drticle 6 relates shall not be exempted to development for
the purposes of the Act -

(a} — “if after carrying out of such development would —

(i

ii) = “endanger public safety by reason of traffic hazard or obstruction of road users”

We note that the placement of the Signage elements detailed in Section 2.6 of this Referraf
obstruct road users — a particular concern is that the obstruction occurs in close proximity to the
two-way Luas line on Harcourt Street.

Furthermore, the door located to the rear of the Tram Café {the side of the RSC that faces out
onto Clonmel Street} is not designed to accommodate road safety.

There is no indication to vehicle users on Clonmel Street that this doorway opens out onto the
street.
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TOM PHILLIPS + ASSOCIATES

4.0  PLANNING HISTORY — NONE EVIDENT?

The Tram Café (RSC) and associated elements currently occupy 2 No. Suspended Loading Bays on
Clonmel Street, Dublin 2.

There is no Planning History for the site.

There is no record of any Planning Permission or indeed any Planning Application for the Tram
Café on Clonmel Street.
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thmm-

“Use” is defined in Section 2(1) of the Acts as follows:
‘Use’, in relation to land, does not include the use of the land by the carrying out of any
works thereorn;

“Shop”

‘Shop’ is defined in the Regulations as follows:
“Shop” means any structure used for any or all of the following purposes, where the sale,
display or service is principally to visiting members of the public -
(d) for the sale of sandwiches or other food or wine for consumption off the premises,
where the sale of such food or wine is subsidiary to the main retail use, and “wine” is
defined as any intoxicating liquor which may be sold under a wine retailer’s off licence.”

“Outdoor Seating Area”
‘Outdoor Seating Area’ is defined in the Civil Law (Miscellaneous Provisions) Act 2021 as follows:
‘Outdoor Seating Area’” means in relation to a licenced premises, an outdoor seating area
{a) Lawfully used by a licenced premises pursuant to an authorisation, or
(b) on private land abutting the premises where—
i.  the land is owned, or occupied by way of a lease or licence, by the licensee of the
premises,
il.  alicence is not in force, or a certificate of registration under the Act of 1904 is not
applicable and in force, in respect of the areaq,
iii.  the number of seated patrons who can be accommodated in the area does not
exceed the number of patrons who may be accommodated in the licensed premises,
iv.  the area contains sufficient seating to accommodate the number of seated patrons
referred to in subparagraph (iii),
v.  the area does not contain any counter or barrier across which intoxicating liquor
can be served to the public, and
vi.  the sale or supply of intoxicating liquor by the licensee to patrons in the area is an
anciflary part of the normal business carried on on that premises”
[Our emphasis.]

Section 4 : Exempted Developments, of the Planning and Development Act 2000 (as amended)
state that:

“4.—(1) The following shall be exempted developments for the purposes of this Act—

(g) ...development consisting of the carrying out by any local authority or statutory
undertaker of any works for the purpose of inspecting, repairing, renewing, altering or
removing any sewers, mains, pipes, cables, overhead wires, or other apparatus, including
the excavation of any street or other land for that purpose;

(h) development consisting of the carrying out of works for the maintenance, improvement
or other alteration of any structure, being works which affect only the interior of the
structure or which do not materially affect the external appearance of the structure so ds
to render the appearance inconsistent with the character of the structure or of
neighbouring structures;...”
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+

Figure 5.4: View of the Car blocking vehicular access to No. 80 Harcourt Street due to there being no access to the suspended
Loading Bays. (Seurce: Tom Phillips + Associates, January 2023.)

Figure 5.5: Standing water on Clonmel Street as a result of having the on-street stormwater drain being covered by the RSC.

{Source: Tom Phillips + Associates, January 2023.)

RS, o S iy R 219 s 105 IO Pt
Figure 5.3: Picture showing the protrusion of the café approximately 30cm outside the footprint of the suspended Loading
Bays. (Source: Tom Phillips + Associates, January 2023.)
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6.1.3 Public Toilets

A declaration is sought for the public toilets and associated accessibility ramp. The addition of the
ramp narrows the path and impedes permeability to all users of the lveagh gardens and to
employees accessing the surrounding office developments, occupying part of the public footpath
and does so without any apparent planning permission. On site visits, it was observed that people
— seemingly not customers were able to use this facility. The Toilet is accessed by an apparently
accessibility friendly ramp — however, we do not have accurate dimensions of this ramp and
cannot be certain that it is within regulation.

Figure 5.9: View of ancillary outdoor seating provided by the Tram Café (highlighted in red). {Source:
December 2022.)

Figure 5.10: View of accessibility ramp to public toilets provided by the Tram Café. (Source: Tom Phillips + Associates, December

Tom Phillips + Associates, 2022.)
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TOM PHILLIPS + ASSOCIATES

7.0 DOCUMENTS SUBMITTED AS PART OF THIS REFERRAL

Regquest for Declaration fee

. A cheque in the amount of £220.00 as per the appeal fee made payable to An Bord Pleanadla.

The fee amount is as follows:

Category of Fee

Appeal to An Bord Pleanala €220.00

Section 5 Referral Appeal

o A copy of this Section 5 Referral appeal, prepared by Tom Phillips + Associates, dated
Thursday, 9 March 2023.

8.0

CONCLUSION

Qur review of the relevant statutory documents indicates that the Tram Café Repurposed
Shipping Container should be unauthorised.

Therefore, we request that An Bord Pleandla review the Declaration of Dublin City Council.

Please do not hesitate to contact the undersigned should you require any further information or
clarification on the Referral.

Yours faithfully
VA —
Tom Phillips

Managing Director
Tom Phillips + Associates

Maps Encl.
s A copy of Site Location Map {location clearly outlined in red). Appendix ?Dmovw\ of ﬂ:waomna %mﬂﬁma:o: MmemDSS:o: on Development and  Exempted
evelopment date ebruary
® A copy of Plannin g Pack Map (with site clearly outlined in red).
2t . P E ) Appendix B: Copy of the DCC Planner’s Report dated 10 February 2023
Section 5 Referral — Cover Letter 21
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TOM PHILLIPS + ASSOCIATES

NOT1section5(Crant Exemption)

AnRoinn Pleanila & Forbairt Maoing, Blos 4, Udar 3, Qifigina
Cathrach, An Ché Adhmaid, Baile Atha Gliath &.

Planning & Property Development Department, Block 4, Floor 3,
Dublin Gity Coundl, Givic Offices, Wood Quay, Bublin &

T {01) 222 2288

E. planning@dublincily o

14-Feb-2023
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TOM PHILLIPS + ASSOCIATES

Act 2000 (as amended) states as follows.

179 — (1) (a) The Minister may prescribe a development or a tass of development for
the purposes of this seclion where he or she Is of the opinfon thal by reasen of the fikely
size, nature or effect on the swrmundings of such development or ofass of development
there should, in relation to any such development or davelopment belonging fo such olass
of davelopment be compliance with the provisions of this section and reguiations under
this section.

{b) Where a local authority that is a planning authorlty proposes ta carry out development,
or development belonging to & class of development prescribed under paragraph
(a} (hereafter in this section referred to as ‘proposed devefopment) it shall in relation to
the proposed development comply with this section and any reguwations under this section.
{d) This section stall also apply to proposed development which is carried Gut within the
functional area of a local authority which Is a planaing suthority, on behalf of or in
partnership with the iocal auvthorily, pursuant to & contract with the local authority.

179 (8) This section shali not apply to proposed development which —
(b} is necessary for deafing urgently with any situation which the chief executive considers
is an emergancy situation calling for immediate action,

(¢} consists of works which s focal authority is required to urdertale—

{f) by or under any enactment,

(fi) by or under the Jaw of the European Union, or a provision of any act edopted by an
Institiifion of the European Union, or

{#ii} By order of a court

nnln mient R L]

Part 8 of the Planning and Develepment Regulations 200t (as amendod) eet out the
‘requiremants In respect of specifiad development by, on behalf of, or in partnarship with
focal authoritias' as follows:

Article 80
Dovalopment prescribed for pumoses of section 179 of Agt,

80. (1) Subject lo sub-arficte (2} and sub-section (6) of section 172 of the Act, the following dlasses
of development, hereafler in this Parl referred fo as "proposed davelopment”, are hereby
prescribed for the purposes of section 179 of the Act —
(g} the construction ar erection of a houss,
(b} the construction of a new read or the widening or reafignment of an exisiing road, where the
length of the new road or af the widened or reatigned pertion of the existing road, as the case may
be, would be—
{1} in the case of a road in an uhan area, 100 metres or more, or
(i in the case of a road In any other area, 1 kilometre or more,
{c) the construction of & bridge or tunnel,
(@} the sonstruction or erection of pumping stations, treatment works, holding tanks or oultall
facilities for waste water or storm water,
(g} the construction or erection of water intake or treatmard works, overground aqueducts, or dams
or other installations designed to hold water or to store it on a long-term basis,
(f) drtling for water supphes,
g} the construction of a swimming poal,
(h}the use of land. or the construction or erection of any installation or facility, for the disposal of
waste, not belhg—
{i} development-which comprises or is for the purposes of an activity in relation to which a
wasle licence Is required or (i) devaelopment coneisting of the provision of a bring facllity
which comprises not more than 5 receptables,
i} the use of fland as a burial ground,
{j} the construction or eraction of & fire statton, a library or a public tollet, and
{k) any development ather than those spacified in paragraphs (8) 10 (). the eslimated cost of which
exceeds €126.000, not being development consisting of the laying underground of sewers, mains,
pipes or other apparatus.

Article 250 {1)
Screening for Appropriate Asgassment

In order %o ascertain whether an appropriale assessment Is required in respect of a development
which it proposes 1o carry out a focal authority shall carry out a screening of the proposed
development to assess, in view of best scientfic knowledge, if the development, individually or in
combination with othier ptans or projects, would be likely to have a significant effect on a European
sjte.

ASSESSMENT

Pianning Histery: None found

Enforcement Mo enforgement found.

The applicant has submitied the following in support of their query:

*  Application farm
+ Cover Letter / Planning Report prepared by Tom Phillips & Associates
e Ordnance Survey map outlining the site (within Planning Repor)

The applicant requests a declaration under Section 5 of the Planning and Development Act 2000
{as amended) as to whether or not development comprising a repurposed shipping container and
ancifiary elements at the Tram Café conslilutes development and / or exempied development.
The: applicant seeks clarlty on a number of points, including whether the following is or is not
development and is or is not exempled development within the meaning of the Act?

1) The Reputposed Shipping Container (RSC) utilised as a tea / coffee take away counter
{seiling tea and coffee and associated goods).

2} The outdoor seating area and pubtic tollets utilised as anciltary elements for The Tram
Cateé.

3} The connections (water, electricity etc.}

4) The associated signage and advertising.

The applicant is not the developer of the Tram Café, and as such further information was sought
from the developer (The City Recovery Task Force).

A caver lelier was received from the Office of City Recovery, Dublin City Council which states an
Open Tender Process was initiated in Aprit 2021, seeking proposals for the provision of retail units
with Integrated toilef facilites in Dublin City Council's administrative area. on a temporary basis for
& period of 3 years with the option to renew for a further 2 years. As is the standard procedurs for
public precuramant of this type, the tendsr was advertissd on e-tenders and it was open to al
persons to submil proposals.

In response to the tender process, a tender was received in relation fo the installation of a coffes
refail unit with Integrated public tollet faciities at a focation at Clonmel Street, off Harcourt Streat,
Dublih 2. This tender was accepted in the summer of 2021. There were same delays experienced
in relalion to the installation of the required utlity services, inciuding electrical and other
connactions. These were resolved in September 2022 and the café / tollet unit was installed in
Qclober 2022 and is currently in operation. The café / Loilet is one iIntegrated installation and the
toilet Is only available during café opening hours.

The café / lollel arrangement is temporary and Under the arrangement, the wilet is 1o be avallable
for use during the hours of operation of the calé. Managament and cleaning of the tollst is the
responsibility of the café operator. The terms of the tander provide that the café / tollet will be in
place for 3 years with an option available to Dubin City Council to extend for a further 2 years. A
letter of consent to position the café / tollet on the public road has been issued to the café operator
by Debfin City Council under Section 71 of the Roads Act 1983. The Office of City Recovery will
monitor the situation or an angoing basis.

A Declaration under Seclion &6 of the Act assesses whether the deveiopment in guestion
constiutes development, and (if so) whether that development is exemgpt. it is not an assessment

Section 5 Referral — Cover Letter
Thursday, 9 March 2023
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TOM PHILLIPS + ASSOCIATES

The Planning Departmant, as the competent authority, has underaken an Appropriate
Assessment screening of the development and has determined thal progression 1o Stage 2 of the
Appropriate Assessment prozess (i.e. preparation of 8 Nature Impact Stalement) is not conside red
necassery. It is not consdzred that the developmant would be #ikely 1o have 2 significart effect,
individually, or in combination with other plans or orojects, on a Eurescen site.

Sicnaae & Seating
[he appiicant guened whaiher the anct lary sealirg and signage is or 1s not exempt devatopment.

Section £ (1) (h} 'Exempled Deveippment of the Panning and Daveopment Act 2000 (as
amended) states gs follows:-

“..devefopment consisting of the carrying out of works for the maintenancs, imgrovement
ar other afleration of eny structire. being warks which affect orfy the inlerior of the
struchine or which do not materially affect the exlternal appeerarce 5f the structurs so as 1o
render the apoeerance inconsistent with the character of the structure or of neighbouring
strectunesg”

Schedule 2 of the Plarning and Development Regulations 2001 (as amendsd) sets out soecific
caases of cevelopment that are exempiad

Fart 2, Articie 8. Exempled Development - Adveriisements Cazses 1-18 of the Planning 2nd
Development Regulatons sets out exemipled development in relation lo advertsing.

There is an exemption under Class 1 for fres slanding sicnage on business premises, but sudject
fo (among other limitations) a maximum haght of 2.5 metres. The signage and seatirg coss not
malerialy affest he exlema appesmiance of the Tram Calé sbutluie so as lo render he
sppearance inecnsistent with the character of the struclure, or of regnbauring structures. It is
considered thal he signage and seabing is oxemplec development and would nol require plarning
permisson.

Recommandation:

On the basis of the svaiadke irformation, and for the reasons and considerstions set out in the
above repot, and having regarc fo the relevant legislztion eited above, the propasal as described
s development, exampt wnder Section 4(1) and 4(1)h of the Pianning and Developmen! At
(2000) as amended from the general obligstion to obtaln permssion under Section 32 of the
Flanning ard Development Adt 2000 (2 amenced),

Under Section 179 of tha same act, ard Aride §0 of the Planning ard Development Regulations
(2001) 28 amenced, it falls outside the remit of Parl 8 of those regulations.

The Applicant shall be advisec zccordingly.

Kigra Crowley
Executive Planner
Th February 2023

Garratt Hughes
Senbor Exscutive Planner

Section 5 Referral — Cover Letter
Thursday, 9 March 2023
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